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>> LINDA DRATTELL:  Okay.  Hi there, I'm Linda Drattell, and I get to do the introductions, which is my extreme pleasure today.  John Waldo is a lawyer who has focused his practice on advocacy for those with hearing loss.  He represented ALDA this year in a class‑action suit that led to nationwide commitments to provide accessible movies.  John works on access and advocacy issues for Wash‑CAP and represents individuals on issues involving job discrimination, workers' compensation, education and private insurance matters.  John has a severe bilateral hearing loss and has a cochlear implant. Let John take it from here. John?

>> JOHN WALDO:  Thank you very much Linda.  

So let's let our imagination take ourselves back to the last century.  And think about what Indianapolis would have looked like back then.  This is the first time I've been here, but I would imagine there were still horses in the streets, and not automobiles.  I don't know if we had gaslights yet.  It would have been very charming.  But people were starting to go to this wonderful new entertainment called movies.  People were projected on a screen, and they were doing something.  And 100 years ago, those movies were accessible to all of us, because they were all captioned.  And we are just as good a position as anybody else to go in and be entertained by that miracle on the silver screen.  Well in 1927, somebody figured out basically you could add to the movie, so you could not only watch them, but some people could listen to them.  But not all of us.  So from 1927 on, movies became kind of inaccessible to us.  You know, we can cope well in a lot of circumstances by being able to read lips and being familiar with the context, and asking questions, but none of those things work in a darkened movie theater.  The actors aren't always facing us, and we can't say "repeat that," and we can follow the context for a while.  But it zings off sideways when something unexpected is going on.  And we lose the strain of what's going on.

My conversations remind me of Wiley coyote changing the road runner.  The conversation going this way and that way, and I'm off the cliff.  And I have no idea what is going on.  So thinking about the movies, comedy and dramas, there are really important parts when something says something unexpected.  It's what drives the plot and what drives a joke.  So even if I can get 98‑99% of the words at the movie, it's the few that I miss that are driving the drama or comedy forward.  So I'm thinking of what in the world is going on.  It takes a while to get back on track.

So movies became very, very frustrating for us.  Nothing changed until 1990.  We had a glimmer of hope with the passage of the Americans with Disabilities act.  And you know, the ADA does not mention much specifically about hearing loss, but it does contain one very unique and interesting and important passage.

It says it is an act of discrimination for a business to fail to provide auxiliary aids and services.

So you look at what and say what does that have to do with me?  The definition is interpreters or other effective methods of making orally‑delivered material available to people with a hearing impairment.

So maybe that does have something to do with us.  Effective methods of making orally material available.  Diana, this young lady, captioners to you and me.  But to the eyes of the law they are "auxiliary aids and services."  So businesses have to provide them right?  Doesn't that mean there need to be captioned movies?  Well, not surprisingly, there was a viper in this garden.  And the viper came in the form of a passage of the House of Representatives committee report.  And it say this is law does not require movie theaters to show open captioned movies.

No explanation as to why, no attempt to reconcile that statement with the statement that says you do have to do it.

So the movie theaters tended to take the position that, well, we don't have to do anything.  Initially, they had a reasonably plausible argument, and the reason they did was because in 1990, the only kind of captioned movie was an open captioned movie.  Where the captions are burned on the print, like foreign subtitle movies, and you take off the reel with the projector, and you put on the one with the captions, and you role that one instead.  It had to be one or the other.

In the mid‑1990s, as digital sound became more widely used by the theater, that situation changed.  I don't understand the physics or electronics of it.  With a digital sound, it became possible to put the captions on a separate computer disk for something like that and put them in Sync with the dialogue as it's going on the screen, and then show the captions one of two ways.  They're no longer burned onto the print of the film, but they are projected from a separate projector and superimposed on the screen, available to everybody, open captioning.  Or there is the "rear windows" method, which was a method of creating individual viewing devices, so only people who wanted to see the captions would see them.

Well, you would certainly think that now movie captions ought to be available for everybody since after all they are separate things.

Yet still there is resistant on part of the movie industry for doing that on a wide‑spread basis.  So you get a situation this is what the law ought to say, and other people are saying we don't think so.  And it ends up going to court.  And that what's happened with movie captioning.

The first case tried to require theaters to caption movies was filed 1999 in Oregon, and it had a bad outcome.  The requirement to provide auxiliary says and services is not unlimited.  But it stops when it becomes an "undue burden."  Well, the problem with calling something an undue burden is what does that mean?  How much of a burden is undue?  And not surprisingly, the answer to that question depends on who you're asking.

That the movie theaters like other businesses tended to look at the burden part.  And of course, what we tend to look like is the undue part.

They thought any burden was too much.  And we thought no, you probably ought to have to do something for us, whatever that may be.

So in the Oregon case, the court said, "No, we think it would be an undue burden to require theaters to show captioned movies, so you don't have to do anything."

The next case was filed in Washington, D.C., and there was a much better result there.  The judge realize that had okay, we do have this provision from the House of Representatives saying that open captioned movies are not required.  But by then closed captions were a possibility.  And the court said there is no exemption from showing closed captioned movies, and maybe you have to do that.  So the theaters agreed to do install them in some of their theaters in Washington, D.C.  8 the first year, 8 the second year or something like that.  It was a limited foot‑in the‑door availability in, Washington, D.C. 

The next case was filed in Texas.  Bad idea to file a civil rights case in Texas.  I can tell you from my experience practicing down there for years.  Don't do it.

The judge said, A, it would be an undue burden, and B, we don't think the ADA requires auxiliary aids and services.  I think the only thing the ADA is just give them physical access and you've done your job.

So familiar forward to 2008.  A case filed in Arizona against the Harkins theater chain, by the Arizona attorney general office.  That went to court, and we got an absolutely terrible decision.  The judge bought all the arguments that had been made in the past by the movie theaters, undue burden, physical access only.

She came up with a fresh one.  She said the ADA does not require you to change the content of your product or service to suit people with disabilities.  And a captioned movie is a different product from a non‑captioned movie.  So if they want to define their business as we show non‑captioned movies, they're free to do so and there's nothing we can do about it.  You don't have to do anything.

Well, I've been practicing law for about 30 years, and of course when you go into court, the thing you always hope to do is to win your case.

If you don't, you're sort of distant second choice is you want to get a decision that is so bad that it will likely not stand up on appeal.  We got that second choice from Arizona.  We didn't get a win, but we got a decision so bad that we thought that an appeal would likely be successful.

The Arizona attorney general's office filed the appeal and a whole bunch of folks joined in.  And that's where I came into the picture.  I wrote one of the court briefs in that case.  And the 9th circuit court basically just Shredded the argument that the theaters had been making.

I was there at the oral argument.  And when the people from the theater started talking about this separate product business.  The chief judge of the 9th circuit said let me ask you a question.  Couldn't you say by your logic say we're in the business of dispensing justice.  And we happen to dispense justice from a building that has two stories.  And if you're in a wheel chair and you need justice, you either crawl of the stairs or get people to carry you, or you're out of luck.  Isn't that what you're saying?

And the lawyer kind of hemmed and hawed.  And then Kosinski said come to think about it, that case about the courthouse has actually happened.  And some person had to argue that it was good enough to be carried or crawl up.  People laugh at that argument now, and people will be laughing your argument right now.

I started feeling pretty good about the case, but anyway.  The 9th circuit did say, consistent with what the D.C. district court said a couple years previously.  There's no exemption in the ADA for closed captioned movies.  To the extent that you can provide closed captioning without it being an undue burden, you have to do it.  So go back to the trial court and see how much you can do without it being an undue burden.

At the same time the Harkins case was working its way up to the appellate court level, in Washington, our group the Washington communication access project, the board of directors asked me to take on movie captioning as a possible case, a possible project.

And we knew that case was going to basically set the rules.  The Harkins case was going to establish the rules under federal law.

But we looked at our state law and said, you know, I'm sorry.  Federal laws normally control over state law or local law, except when it specifically says it doesn't.  And the ADA specifically says it does not control over state or local laws that are more protective of the rights with people with disabilities.

So we looked at our state law.  And by and large, it looked like yeah, in indeed.  The Washington state law was a great deal better for us than the federal ADA for a couple of reasons.  We get completely around that argument that the only thing that the ADA requires is that you open the door and let us in.  Because our state law says that businesses have to become accessible and accessible is defined as usable or understandable. 

So with the guarantee of understandability, we didn't have to worry about that problem that caught them up in the Texas case and the Arizona case.  So we filed a claim in Seattle court against the six large corporate theater owners who operate in Seattle.

And we said no matter what happens under ADA and the Harkins case, you are still required under Washington state law to take all of those steps reasonably possible in the circumstances to make your movies understandable to those of us with hearing loss.

We argued ‑‑ in our case the movie theaters said, well you know, we don't think we have to do anything.  So they made it kind of an all‑or‑nothing proposition.  Trying to say we don't have to do anything.  We went into court and said no.  We think under the law it's pretty clear you have to do what's reasonably possible in the circumstances, and then we would have a trial on what's reasonably possible.  And the judge agreed with us.  Yes, indeed, that's what Washington law requires.

This is where we were a year ago.  We had two decisions that were favorable.  One from the federal court.  One from the state court.  Both saying essentially that you have to do everything that is reasonably possible.

Now, since then a number of variants and developments have occurred.

First of all, I guess it was about August of last year, I got a call from Disability Rights Advocates in California, and we said we're thinking it might be time to bring a case to require movie captioning.  And I said funny you should think that, because I've been talking to people like Linda for some time about that very thing.  So why don't we work together? 

Okay, they said, that's a great idea.  Let's work together.  We had some community meetings in California.  And folks thought, yeah, let's indeed get something done with respect to movie captioning in California.  How exactly are we going to do it? 

Well, we picked Cinemark as the target defendant, because they had been particularly resistant to doing anything with respect to movie captioning.  Regal and AMC made what I thought were token efforts.  But Cinemark said absolutely nothing, and they're a big presence in California.

So the first thing we did was send them a demand letter saying please provide captioned movies and let us know how and when you're going to do it.

Didn't here a word back from them, so we had to file a lawsuit.  A class action lawsuit.  And in California, particularly, class‑action disability lawsuits are really, really scary.

Basically, anybody who violates the ADA under California law is now liable for minimum damages under the law of $4,000 per violation, per person, per day. 

Just think of how fast that would add up.  Particularly since it costs probably less than $4,000 to equip a given theater to show captioned movies.  It bends the cost curve really rapidly, when you're talking about these potential penalties of $4,000 per day.  So we felt as though it made an awful lot of sense for Cinemark to simply do it rather than argue about it and lose and still have to do it.

But we started talking to them a little bit.  And at the end of the day they simply decided that was what they were going to do.  That they were going to caption all of their theaters in California.  Now in Washington, we were waiting for trial to come about in May of this year on that question about what each theater change could reasonably do.

Cinemark and Regal decided they didn't want to go to trial on that question.  So they did their digital conversion, and let me back up.  Some of you may not know ‑‑ I'm being very inarticulate today.  I'm sorry.  Some of you may not know a lot about the digital conversion business.  Theaters are converting to digital projection, which means film will no longer exist.  The movies are going to be reduced to 1's and 0's like everything else in this world, and distributed over the internet or on a computer disk or something like that.

The cool thing about digital projection is you can add a captioning feature to that very easily, and readily, and inexpensively.  Theaters still have to provide a certain amount of equipment to show the captions if you want to show closed captions.

As some of you saw last night, if you want to show opened captions, all you have to do is select that menu and the captions pop on.  It's very easy to go open captions, no captions.  In order to go closed caption, you need a little equipment and viewing devices.  It costs something.  Maybe $4‑5,000 per theater, and the number of viewing devices you buy.

But basically it can be done pretty readily.  So Cinemark was doing its kind of national roll out of digital conversion, and decided they would first do FederalWay, and Olympia Washington.  And they completed that in December of last year.  Then they decided we're going to do it everywhere in California.

Then they decided this is the wave of the future.  And Cinemark said we're going to do this everywhere nationwide.

Regal followed kind of the same pattern.  They figured all of their conversions of all of their Washington‑Seattle area theaters in I'm going to say March of this year.  And then they started adding captioning capability, and have completed that in Seattle and are starting to roll it out elsewhere.  So we had Cinemark and Regal saying basically we're going to do it everywhere nationwide.

AMC was still a hold out, the second‑largest chain.  We had sent them an invitation to conversations in California.  But in Washington, we went to trial.  Over the question of exactly how much captioning AMC can reasonably expected to provide.  It wasn't a trial like you see on television, we didn't have witnesses up there sworn in and all that kind of thing.  We just had facts submitted and argued about what they meant and let the judge decide.

AMC as a public corporation puts out lots of financial information.  And they're putting it out to people who they hope buy lots of shares in their company, they try to put a happy face on it.  They say we make a lot of money, and this is a something you would like to invest in.

So they said they make like $258 million in free cash over a particular year.  Well, we took that number and divided it by the number of movie auditoriums they had, and said, okay, you're generating free cash of $57‑58,000 per auditorium, and you're trying to say that you can't afford to spend $4,000 of that money one time to install captioning equipment. 

And that was the argument.  And in July of this year, the judge ruled in our favor, and she said "okay, AMC.  The undisputed facts show that you can afford to do it.  It's technically possible.  And you can afford it.  So you have to now equip all of your theaters that are subject to the jurisdiction of this court in Seattle with the equipment to show closed captioned movies."

Two weeks later we were down in California to begin the conversation with AMC.  Hadn't heard a word from them in the interim.  Got down to California, Linda was there.  We were in DRA's office.  The people from AMC walked in and said we're going to do full captioning on a nationwide basis.

So we expect that that will be coming along fairly soon.  Now, the deadline for doing it in Seattle expired Wednesday of this week, I guess, and they hadn't done anything yet.

So I got in touch with their attorney and said "What the hey man.  You're in contempt of court because you haven't done this yet."  Here's the explanation I got.  AMC folk, corporate doesn't make good decisions.  But they're nice folks.  And I think they're trying to do the right thing now.  Maybe a little kicking and screaming to get them there, but they're trying to do the right thing.

They're trying to use a system that requires a kind of a converter deal, because here's the situation now with closed captioning.

We got two different kinds of digital projectors.  One made by Sony, and one made by an out‑fit called Do Re Mi.  They both have closed captioning viewing boxes.  They fit into your cup holder.  It shows the captions to you, so that means if somebody behinds you stands up, it doesn't interfere with your ability to see them.  There's no disruption.  How many have gone to see a captioned movie with those devices?  Like them?  They pretty good?  Yeah, I haven't gone.  But the feedback I've gotten has been really, really positive.  And people have said they work very well.

The thing is that Sony makes the best projector, and Do Re Mi makes the best viewing device.  And initially they wouldn't work together.  But Do Re Mi realized they were missing out on a huge potential market, or something.  And one of them decided that they were make a converter deal so you can use your Sony projector, and your converter for a dealing devices.  And they were made in Japan, and the tsunami slowed down the delivery of those.

Paula asked me when we can see them in Seattle.  And the answer is when the Japanese can get their supply together and get them installed and so forth.

So where I think we are "coming to a theater near you" in a relatively short period of time are going to be captioned movies.  We will be able to go in and pick up a viewing device, plug it in and watch the captions and enjoy a movie.

Now, in Seattle, Regal is doing another really cool thing.  Regal is testing out glasses that you put over your regular glasses is if you need them, or put them on like 3D glasses, and they will show you the captions right there.

I am told that you can adjust them so you can make the perceived focal length of the captions essentially correspond to where you're sitting in the theater.  You tried them Paula.

>> AUDIENCE:  The problem I had with them is trying to focus.  I tried them.  And I had the problem of trying to figure out where was the best place to put the captions.  Was it the bottom or the top?  And I always wanted to put it on the bottom.  So to put it on the bottom, I was trying to pull my glasses down, because you can't seem to adjust the thing that lands and make it stay there.

But there were also times when I couldn't see the words through the movie.  If it was light or if was dark, then it was hard to see the words.  But overall, I'm not going to complain. 

>> JOHN WALDO:  So it sounds like that's the same problem we sometimes have with the opened captions.  The background of the picture is so close to the color of the captions that they fade away and you lose them.

To some extent, this is still sort of a work in progress.  But everybody seemed to really be trying.  I think the theaters now have realized that "okay, maybe we didn't want to do it.  Maybe it took a little bit of prodding from a court to get them to do it."  But now that they're doing it, they're trying to make it work, which is in everybody's best interest.

Where we're hoping for some improvement now as much as anything else in my view is better publicity and better notification of the fact that they're doing it.

Are most of you familiar with the captioned fish website?  Some deaf techy guys from Seattle put this together and they're trying to list all the captioned movies nationwide.  You plug in your location and it will tell you what's playing within a 75‑mile radius of you.  Whether it's open captioned, closed captioned, foreign subtitled movie, whatever.  They do this marvelous thing that techies do where they gather information from other websites and reproduce it.

They can't go into each city's movies listing and see what's playing where.  They have to sweep the information from the websites.

Regal has worked very, very well with them.  In Seattle, you go to the captioned fish website, and it pulls up page after page of captioned movies.

I counted one time, and back in 2009 when we filed our lawsuit, on a typical Saturday, Regal would show 4 captioned movies in Seattle.  Now it's like 390 on a Saturday.

So what we're talking about is a huge order of magnitude of improvement on accessibility for us.

The captioned fish people are working with Cinemark, but I don't know if they have figured out how to make their programs interface yet.

So it's not as easy to get the information from Cinemark about what movies are captioned.  Now what they will tend to do is in the advertisements you see in the newspaper, for their individual theaters, they'll use a little "CC" button not on each movie, but for the theater itself.  That will indicate that they have transition to digital, and you will be able to get the converter device.

You dial up that auditorium, and the captions ought to come on when the movie comes on.

So, and last Coda to this.  I told you that AMC said they're going to give up.  Harkins, the people who started this all in Arizona, they gave up two weeks ago.  And they're now going to provide captions for everybody.  I think the big theaters are coming around to the notion that once they convert to digital projection, they're going to have to make captions available to everybody.

So where does that leave us?  Well a fair amount has been accomplished.  And by the way, I think it's time at this point to do a shout out to all of yourselves.  You need a client.  So we realized for example that there would be a terrific opportunity in California best the cost curve and to do something that was going to make a difference for a lot of people and so forth.

But who was going to stand up and do it?  And ALDA said "We will."  So if anybody ever asks what has ALDA ever done for you?  Feel free to tell them they have done captioned movies.  And they're to be commended for that, I think.  So we've done this.  What is left on the movie area? 

Well, there are three or four really important things that we need to be looking at in the future.  The first one is we've talked about the captioning will become available when theaters convert to digital projection.  What about the theaters that don't convert?

That's going to be your little neighborhood theaters, and the small independents that can't afford the hundreds of thousands of dollars per auditorium that this conversion to digital projection costs.

That's kind of a big question that has to do with a lot more than captioning.  The question is what's going to happen to those theaters in general.

Because going digital saves the studios millions and millions of dollars.  That films, those cans are big and heavy.  It costs a lot of money to make them, ship them, to store them and retrieve them and so forth.

One of the things that delayed the conversion for as long as it did was the argument between the studios and the theater was who was going to pay.  Because it was really the studio's benefit.  They have work that had out and they have had agreements in place to would allow the theater to defer the costs, but the theaters have to come up with the money.

And for the little guys, this can be a problem.  And then the question is will the studios continue to even make films anymore?  Or is it going to be digital or nothing?  So we're at a loss to figure out how we're going to deal with those smaller theaters.  AMC had been using rear‑window captioning in some of its theaters.  AMC is going to abandon all of those closed captioning units.  They may now be something that can be purchased very cheaply.

We were successful in getting our little independent theater on Bainbridge Island, we convinced them to by one unit and rotate the movies through that theater regularly, so you had at least one movie a week that you could see that had captioning.

I expect arrangements like that to be our only option at this point.

While the arrangements may be surplussed and not expensive, they don't ship well.

So if you got a small theater in your city that you really want to see them show some kind of captioned movies, see if there's an AMC theater nearby, that may be converted to digital.  Because that may be a source of this equipment they may not have otherwise.

That was problem number one.  Number two, we still have a number of studios that forever whatever reason don't provide captioning.

You know, the theaters can't do the captioning.  The studios can, but they don't.

Actually, they send it out to a company that is a unit of WGBH public television that does all of the captioning.  You get these movies with budgets of 10, 20, 80 million dollars.  You know how much captioning costs?  I'm told on the average it runs about $2,000. 

>> AUDIENCE:  It's off. 

>> JOHN WALDO:  Is it off? 

>> AUDIENCE:  It's off. 

>> AUDIENCE:  Faded off. 

>> AUDIENCE:  It's the battery.  Push it back. 

>> JOHN WALDO:  Does this work?  All right.  I was stunned to learn from WGBH that captioning of a typical movie costs about $2,000.  So you would think that why in the world do certain studios not caption their movies? 

One of the studios that doesn't caption its movies regularly, is the Weinstein Group.  They tend to produce movies that are classy that appeal to adult audiences in the best sense of the world.  In other words they appeal to same demographic group as those with hearing loss.  Prime example is the King's Speech.  A movie about communication impairments was not captioned.  It was not available to us with a different communication impairment, but one that is even more prevalent.  Why they didn't spent $2,000 to caption that movie is utterly beyond belief.

You would think that perhaps they're learning their listen and getting better at this.  But I know at this year, for the holiday season, Weinstein is going to be releasing a movie called the Iron Lady.  It's in British English.  And we know how hard that can be able to understand.  It stars Meryl Streep.  I don't know why.  Fred, do you know why? 

>> AUDIENCE:  What do they do with the foreign film releases? 

>> JOHN WALDO:  The foreign film releases? 

>> AUDIENCE:  When that movie is shown in France or Spain? 

>> JOHN WALDO:  Oh, yeah.  It's captioned.  Yeah, it's captioned at some point.  If it's going to be on television, it has to be captioned for it to be on television.  Maybe the most maddening thing about the King's speech, when it was released in the U.K., it was captioned.  We could have read those captions.  It would have worked over here.

We don't know if those people are being casual and not paying attention.  Or whether they're being kind of ‑‑ it boggles is the mind is what it really does.

So I would hope that groups like ALDA would cooperate in a public relations effort to bring this to people's attention and ask them nicely.  Say really there is a good‑sized audience out there for pictures like the ones you produce that cannot go because you do not caption them.  And it would cost you so little to do it.  And see if that works.

Unfortunately, there appears not to be much that the law can do about this.

I had devised a couple of crazy legal theories of how you could maybe get to the studios through Washington or California law.  And I ran them by a couple of disability lawyers in California and they said you're kidding yourself.  That's not going to work.  And I suspect in real life they're probably right.

So I think we should do an outreach, public relations, good will, pleading, whatever it takes to try to see if we can get the studios to come online with this.  And particularly caption those movies that we want to see.

Wouldn't it be great for example, if the Academy Award people would say in order to be eligible for consideration that your movies have to be accessible.  That means it has to be captioned.  Who wouldn't pay $2,000 if they thought they had a shot for an academy award.  The answer is nobody.  Maybe ways like that will get them to come online.

Third thing.  Previews.  They're not captioned.  This strikes me as particularly bizarre.  This is how they advertise what they're going to be doing, and ask you to come to the theater and see another movie.

So I go to see a caption movie.  And the previews come on and they're not captioned.  Previews are about 70% voice over, so we can't lip read anything that's being said.  So they are totally wasting their preview dollars on those of us who would otherwise see captioned movies.  How hard can it be?  Well, I think the answer is not that easily.  The movies are done far before the trailers are.  So it is a last minute thing.  But they're fairly short, so it seems to me they could be done fairly easily.

That could be another thing.  But it's something that we got to deal with the studio to do.  And probably through public relations and persuasion and education and not through anything we can do with the court.

So there we are.  I think, you know, it's great.  It took us a long time basically to make movies accessible again.  But for the first time since 1927, I think it's really going to happen.  So let's go enjoy them. 

And I believe I have a fair amount of time for questions.

So ask away. 

>> Let's make sure that Brook and I will understand.  Talk loud. 

>> AUDIENCE:  Should I use a mic? 

>> JOHN WALDO:  Certainly.

>> AUDIENCE:  If a movie is not captioned at the beginning, when it's made, can it be shown on NetFlix?  Like television will caption it, but if it doesn't have the captioning, it won't work? 

>> JOHN WALDO:  You can basically add the captioning at any time.  But, you know, the technical platform, as I understand it is a little bit different.  So if a movie has been made with or without captions, and it's shown on television, yeah, it has to be reformatted or something like that to create the captions for television. 

But it can be done. 

>> AUDIENCE:  So is there anything that can be done for streaming videos? 

>> JOHN WALDO:  Oh the stream video problem.  Yeah.  NetFlix, as you know does not provide captions for the videos it streams.  It keeps promising that it will do better, and it keeps not doing better.

NetFlix now has been sued three times.  You hate to handicap and you hate to be pessimistic, but I have to say I don't have a great deal of hope for any of those lawsuits.  The reason is that the ADA apply to places of public accommodation.  And so it basically has to be a physical business.  It is the place that needs to be made accessible, not the product, which is why we are likely not to have much luck going after the studios to get them to try to caption their movies as a matter of law.

So ADA puts a responsibility on the theaters and if we don't have a captioned movie, then they don't have to show it with captions.

NetFlix is probably not, or may not be a place of public accommodation.  The first lawsuit was filed in California.  I found out later by people who had never done a disability case in their life.  And they just flatly said "NetFlix is a place of public accommodation."  Well, unfortunately there is pure case law that apply to that circuit that says no.  It means a traditional brick and Mortar business.  In California, that suit is almost surely doomed to fail in my view.

The second case was filed in Massachusetts because the law from that circuit is a little more ambiguous.  It said that the disabilities act may apply a little bit beyond brick businesses.  The place may be a little bit more than a physical spot.  So at least there's a possibility there that something might go.

The third one is filed in Washington, D.C.  And it cited the Washington, D.C. human rights law.  Something like that.  You probably know more about this an I do, Cheryl.  And I'm sure that what they're relying on is this business that local law trumps the ADA if it's more protective of people with disabilities.

The problem with that is it's something streamed over the internet from one state to another.  And there's also a law that no state or city can pass a rule affecting interstate commerce.  You may run into a problem there.

The Department of Justice is trying to broaden the definition of what is a place of public accommodation.

They're trying to say really it ought to apply not just to the physical places, but certain to the websites that those people operate.

We'll see if this works.  I mean, I feel like this is something eventually congress is going to have fix.  But boy what do we think of the odds these days that congress is going to fix anything?

>> AUDIENCE:  Since all of these theaters are scared to death of you.  Is there any way to force them to not show any trailers or movies that don't come with captions? 

>> JOHN WALDO:  They're not that scared.

(Laughter).

>> JOHN WALDO:  And they would love basically to kick my backside.  And I would just as soon not give them that chance.  No, I don't think we're likely to get very far on then, again as a matter of law.  Perhaps as a matter of persuasion.  But they have strongly taken the position that we're entitled to show any movie that we want to.

And the way we got around that in the Harkins case, with the biggest hit from the Department of Justice who bought this argument as well.  We said look,way back when the ADA was passed and the captioned movie was a physically different than than it is now, you may have been able to get some mileage out of that.  But now that captions are physically auxiliary, contained on a computer disk or separate program, you're in the position of something that has accessible goods and is refusing to sell them.

That you can't do.  So I kind of think that a court would draw a line and say if it's captioned you have to show them with captions, but you are free to show whatever movie you want. 

>> AUDIENCE:  I have a question about the internet and the streaming videos.  Not just NetFlix, but anywhere.  And I know that we have a law that on TV we have to have captioning.  That's not a bricks and Mortar, well, I guess it can be.  Why can't there be that kind of a law about internet captioning? 

>> JOHN WALDO:  Well, I guess the reason there can't be a law about internet captioning is just because there isn't one yet.  And if we could get congress to pass one, that would be great.

The tech people have always kind of resisted being included in this.  Because so much tech stuff is done basically by brilliant kids in their garage.  And the fear is, well, do we want to add additional obstacles to the path of developing these things.

And everybody says that's going to cost jobs and stuff like that.  I think it would be great.  But I don't think the political climate is right for that right now.  And I was distressed of the Department of Justice to expand this definition of what the ADA covers.  Because I think there will be significant push back from the high tech community.  And there may be a lawsuit of whether the DOJ has the authority to do this.  And it may get to the supreme court.  The supreme court hates the ADA.  They do everything possible to make it as difficult as possible.  And they have done that primarily by making it very hard for attorneys like me to get paid.

It does have that affect of preventing private enforcement of the ADA.  My take on it right now is I don't want to see anything happen with ADA that could get in front of the supreme court.  This lady. 

>> AUDIENCE:  I was wondering how all of your arguments would relate to the lack of captioning on airplane movies. 

>> JOHN WALDO:  Yeah, airplanes and airports are kind of a separate deal.  And the reason is once you get through the security gates, the ADA stops operating.  And you fall under the air carrier access act.  It does not let a private individual file a lawsuit like the ADA does.  It says complain to the Department of Transportation.

And the Department of Transportation passes regulations dealing with things like this.  In 2008, one of the last big regulatory bursts from the Bush administration Department of Transportation came out with new regulations about airports that were not surprisingly very, very industry friendly, and not very consumer friendly.

The Obama Justice Department of transportation is apparently revisiting those regulations.  Cheryl tells me that apparently something is going to be coming out in the next month or so.  We got a preview not of the substance of the regulations at all, but the fact that they're under review last June in Austin, Texas from a DOT spokesman, who couldn't tell us what they were.  Because you can't tip off one side before the other.  But they said there may be new regulations this fall.  Because they're looking at regulations adopted so recently, it lead to believe that maybe it wasn't gotten right before, and maybe there's something better.

So there's reason for hope.  I think there's probably more reason for hope about something that's going on at the gate than the in‑flight movies.  The problem with the in‑flight movies is as far as I know nobody has figured out a way to do closed captions individual viewing devices.

So the airlines complain now that gee, if we show captioned movies, we would have to have two cartridges instead of one.  And golly, you know how tight spaced it is on an airplane.

And they're just saying that we don't have the capacity to carry that extra movie cartridge.  That's what they say believe it or not.

And you know, you got some regulators saying "Okay, yeah.  We certainly don't want anything bad happening to our airlines."  A work in progress still.  There's a lot to be done.  Things are happening that are good for us, but golly, there is so far to go. 

>> AUDIENCE:  So right now it sounds like the movie theaters are doing the captioning voluntarily.  Is that correct?  Or are they being forced to? 

>> JOHN WALDO:  Let me see how I can phrase this delicately.  After we won our initial judgment in Washington that said basically theaters have to do whatever is reasonably possible in the circumstances to provide captioning, Regal and Cinemark then converted their Washington theaters and provided full captioning, and then they went into court and said "We did this voluntarily.  The lawsuit had absolutely nothing to do with it.  Therefore, Mr. Waldo and Wash‑CAP are not the prevailing parties, and therefore we do not have to pay the fees."  The Washington case is on appeal, and we're going to be arguing about it for two‑three years.  That doesn't involve you.  That just involves me.  They are trying not to pay me.  So they are not going to say that the lawsuit had anything what so ever that had to do with their decisions after they lost in court.

So all I can say guys is they're doing it, that's great.  I am so happy that they're doing it.  That's terrific.

>> AUDIENCE:  My other question is are they captioning all movies in all theaters at all times for closed captioning?  Because we have a theater that's local that had four captioned movies a week, but they were at like 10 o'clock in the morning, and 11 o'clock.  And they said no one is coming, so we're only going to offer it once a month.

>> JOHN WALDO:  Was that open or closed? 

>> AUDIENCE:  Open.  But one of the reasons they said they're going to do it one time a month is because they're converting.  But this is a Goodrich theater. 

>> JOHN WALDO:  They have no excuse not to show captioned movies.  The theaters are firmly of a belief, rightly or wrongly, that open captioning is very distracting to the audience in general, and it depresses the attendance of people who don't need the captions.

Whether that's right or wrong, it's a firmly‑held belief.  And they always have been unwilling to show movies with open captions.

Regal did start showing open captions as their mode to providing accommodations when they do it.  You see the advertisement in the conference program that Regal says they are proud that they have equipped 230 theaters across the country to show open movies, which is nice until you realize they have 6,900 theaters across the country.  And that's not a high percentage.

And the biggest problem is they only show the opened captions for a very few showings.  And it tend to be not at prime time.  And then they say nobody comes.  But the thing is when they show the same movie at the same time without the captions, nobody comes.  Because it's a bad time. 

So the cool thing about close captions is they will then show them every showing every time.  So what we're getting in Washington now, every movie that comes with captions, 80‑90% of them come with captions, and you'll be able to go with your friends any time, pick up the captioning device and look at it.  Yes? 

>> AUDIENCE:  What about legitimate theater?  Is that primarily a matter of persuasion.  We do have a couple theater in Chicago do have captions. 

>> JOHN WALDO:  Actually, legitimate theater in my view is probably the easiest case to bring under ADA or any of your state laws.  Which is why when we put our nonprofits together in Washington and Oregon, we started out with Legitimate theater, because there is always something they can do to be accessible, even if it's as primitive as a script and a pen light.  They can do something so we can understand what's going on.  They are very much covered under the laws. 

Legitimate theaters these days seem to have a lot of budgetary issues.  So I'm not unsympathetic.  But we have been pretty successful to get them to voluntarily do it.  We have got the biggest theaters in Seattle to do one open captioning production of at theaters.

In Shakespeare theater in Chicago, that was cool, they were doing 11 or 12 captions shows per year.  They were doing one in March, one in April, one in May and so forth.  Same kind of thing like a theater in Seattle would do where the same people would go to a number of performances each year.

And we said Ashland doesn't work that way.  It's a remote destination.  Nobody is going to go there six times a year.  They're going to go maybe once, twice at the most.  And spend a few days full emersion in theater.

And we talked to those people and we said you know, here's what we're going to do.  Once we prepare the captions for the legitimate theater, that's where the work comes in.  And then you just need an operator there to display them in Sync in place with that night's performance.

And that is not terribly expensive.  So when you prepare them once, the marginal cost of showing them again is very small.  And Ashland said how would this work for you guys?  We're going to do 15‑20 scheduled captioned performance.  Once we have prepared them, we'll offer them on request if you give us a couple of weeks advance notice.

Some of our people from Oregon have gone down to Ashland and have seen four or five captioned plays in a couple of days, on request all of them captioned. 

So I think you find the theaters reasonably cooperative.  They are certainly required to do what can be done before it becomes an undue burden.  The per

performance cost captioning tend to run about $2,000.  You do the first one, the second one is pretty easy.  A lot of times the theaters will sort of be on a circuit and a production will tour from one city to another.  I have never understood why the captions can't travel with the production. 

Which would reduce the cost even further.  So yeah, go for it.  Well, all right.  Oh. 

>> AUDIENCE:  You to pick up the device.  What's that.

>> JOHN WALDO:  With closed captioning, there's going to be an individual viewing device that you have to pick up at the concession stand or whatever.  Whether it be one of these PDA‑type devices.  The ones that Cinemark is using are called Captiview.  Pick those up.  Or what are you showing us here?

>> AUDIENCE:  This is a Captiview.

>> JOHN WALDO:  Okay.  Can you show that?  Oh, cool.  Yeah, you can show that to people. 

>> AUDIENCE:  So how can you watch the movie?  How can you watch the screen? 

>> AUDIENCE:  You put it in your cup holder and then the words are on the screen already and you just have to position it where you want to.  So I had a hard time positioning it, but I positioned it download so it's in the bottom of the theater.  The captions no matter where you put them, you can see them.  It's not like it's blocked if something hits it or if you don't have it just right.  You put it in your cup holder, and it has a goose neck that makes it bend, so you fix it to where you want it to be.

>> AUDIENCE:  You see it from your device or on the screen? 

>> AUDIENCE:  From the device.  If you want to look at a picture, you can.  I took pictures at the theater. 

>> JOHN WALDO:  Again, the argument from the theater is they're distracting to other people.  When the Harkins case was argued to the 9th circuit, the judges never got to that issue, but they indicated some kind of sympathy.  Because they said we also need to balance the interests of other people in having their movie‑going experience not be changed.

So suggesting that if the theaters were arguing that open captioning was a fundamental operation, they would likely by it.  In our Washington case, the judge did buy that very argument.  I am convinced that it's not feasible for theaters to do open captioned movies.  Folks, that's something we all wanted but at this point we have to recognize that's not going to be the case.  And we're going to be looking at some sort of personal viewing device and trying to do the very best we can, and hopefully work with these people to make the device better and more usable.

Well, thank you all very much.  It's been a pleasure.  [Applause] 

>> JOHN WALDO:  And we really couldn't have done it without ALDA.  
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